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[4110-35] 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Health  Care  Financing  Administration 
[42  CFR  Parts  405  and  450] 
MEDICARE  AND  MEDICAID  PROGRAMS 

Suspension  of  Physicians  and  Other  Individual 
Practitioners 

AGENCY:  Health  Care  Financing  Ad¬ 
ministration  (HCFA),  HEW. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposal  would  es¬ 
tablish  policies  under  which  any  phy¬ 
sician  or  other  individual  practioner 
who  has  been  convicted  on  or  after  Oc¬ 
tober  25,  1977,  of  a  criminal  offense  re¬ 
lated  to  his  involvement  in  the  Medi¬ 
care  or  Medicaid  program  would  be 
suspended  from  participation  on  both 
of  those  programs.  It  would  prohibit 
reimbursement  for  services  provided 
during  suspension.  The  proposal  im¬ 
plements  section  7  of  the  Medicare- 
Medicaid  Anti-Fraud  and  Abuse 
Amendments.  The  purpose  is  to  pre¬ 
vent  fraud  and  abuse  in  the  two 
health  care  programs. 

DATES:  Consideration  will  be  given  to 
written  comments  or  suggestions  re¬ 
ceived  by  August  7,  1978. 

ADDRESSES:  Address  comments  to: 
Administrator,  Health  Care  Financing 
Administration,  Department  of 
Health,  Education,  and  Welfare,  P.O. 
Box  2372,  Washington,  D.C.  20013. 

In  commenting,  please  refer  to  PCO- 
182-P.  Agencies  and  organizations  are 
requested  to  send  comments  in  dupli¬ 
cate.  Comments  will  be  available  for 
public  inspection,  beginning  approxi¬ 
mately  2  weeks  from  today  in  Room 
5231  of  the  Department’s  offices  at 
330  C  Street  SW„  Washington,  D.C., 
on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5  p.m.  (202-245- 
0950). 

FOR  FURTHER  INFORMATION, 
CONTACT: 

Irwin  Cohen,  Office  of  Program  In¬ 
tegrity,  Health  Care  Financing  Ad¬ 
ministration.  U.S.  Department  of 
Health,  Education,  and  Welfare, 
Room  588,  East  High  Rise,  6401  Se¬ 
curity  Boulevard,  Baltimore,  Md. 
21235,  phone  301-594-5415. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Provisions 

The  Medicare-Medicaid  Anti-Fraud 
and  Abuse  Amendments  (Pub.  L.  95- 
142)  contain  several  new  measures  de¬ 
signed  to  detect  and  prevent  fraud  and 
abuse  in  the  Medicare  and  Medicaid 
programs.  Section  7  of  that  law  re¬ 
quires  that  physicians  and  other  indi¬ 
vidual  practitioners  convicted  of  crimi¬ 
nal  offenses  related  to  their  prticipa- 


tion  in  either  program  be  automatical¬ 
ly  suspended  from  both  programs.  A 
suspension  from  Medicare  is  for  such 
period  of  time  as  the  Secretary  deems 
appropriate  and  the  suspension  from 
Medicaid  must  be  at  least  as  long  as 
the  Medicare  suspension.  No  Federal 
payments  may  be  made  during  the 
period  of  suspension. 

Prior  to  the  enactment  of  Pub.  L. 
95-142,  practitioners  were  not  auto¬ 
matically  suspended  from  these  pro¬ 
grams  when  convicted.  The  Secretary 
has  had  authority  to  discontinue 
Medicare  payments  to  practitioners 
(section  1862(d)  of  the  Social  Security' 
Act),  and  to  providers  (section  1866(b) 
of  the  Act)  who  have: 

(1)  Falsified  information  related  to  a 
request  for  payment; 

(2)  Billed  the  program  for  charges 
substantially  in  excess  of  the  person’s 
customary  charges  or  the  costs  in¬ 
curred  by  the  provider;  or 

(3)  Furnished  services  found  to  be 
substantially  in  excess  of  any  individ¬ 
ual’s  needs,  or  harmful  or  of  grossly 
inferior  quality. 

Note.— The  last  clause  was  changed  by 
section  13  of  Pub.  L.  95-142  to  refer  to  ser¬ 
vices  which  are  of  a  quality  which  fails  to 
meet  professionally  recognized  standards  of 
care. 

If  the  Secretary  discontinues  Medi¬ 
care  payments.  Federal  financial  par¬ 
ticipation  is  not  available  for  State 
Medicaid  payments  for  sevices  fur¬ 
nished  by  that  practitioner  or  provid¬ 
er.  (Section  1903(i)(2)  of  the  Act.) 

Under  the  new  legislation.  State 
Medicaid  agencies  do  not  merely  lose 
Federal  funds  with  respect  to  convict¬ 
ed  practitioners.  They  are  now  re¬ 
quired  to  suspend  practitioners  who 
are  suspended  from  Medicare,  for  a 
period  at  least  equal  to  the  period  of 
Medicare  suspension. 

Recognizing  that  imposition  of  this 
suspension  could,  under  unusual  cir¬ 
cumstances,  deny  adequate  access  to 
medical  care  to  persons  eligible  for  ser¬ 
vices  under  Medicare  or  Medicaid,  sec¬ 
tion  7  of  Pub.  L.  95-142  provides  that: 

(1)  The  Secretary  may  designate  a 
community  as  a  health  manpower 
shortage  area  and  place  National 
Health  Service  Corps  personnel  in 
that  community  under  section 
332(c)(3)  of  the  Public  Health  Service 
Act.  (Appropriate  amendments  to  the 
Public  Health  Service  regulations,  at 
42  CFR  Part  5,  are  under  develop¬ 
ment.);  and 

(2)  The  Secretary  may  waive  suspen¬ 
sion  under  Medicaid  if  the  State  Med¬ 
icaid  agency  submits  a  request  show¬ 
ing  that  the  suspension  would  deprive 
the  community  of  needed  medical  ser¬ 
vices  because  of  the  shortage  of  practi¬ 
tioners  in  the  area. 

This  proposed  rule  would  establish 
the  procedures  and  standards  to  be 
used  in  implementing  section  7  for 
both  Medicare  and  Medicaid.  It  would 


also  revise  the  existing  regulation  im¬ 
plementing  the  Secretary's  authority 
under  sections  1862(d)  and  1866(b)  to 
deny  Medicare  reimbursement  (42 
CFR  405.315a),  in  order  to  conform  to 
the  change  made  by  section  13  of  Pub. 
L.  95-142  and  to  make  other  editorial 
and  clarifyng  changes. 

Major  Provisions  and  Policy  Issues 

1.  Summary  of  suspension  proce¬ 
dure.  We  are  proposing  suspension 
procedures  that  are  nearly  identical  to 
the  existing  procedures  for  exclusion 
under  sections  1862(d)  and  1866(b). 
The  principal  difference  would  occur 
at  the  initial  step  of  the  two  proce¬ 
dures.  The  exclusion  regulation  pro¬ 
vides  for  a  notice  of  proposed  exclu¬ 
sion  and  an  opportunity  for  the  pro¬ 
vider  or  practitioner  to  show  why 
HCFA  should  not  take  final  action. 
(See  §  405.315-l(d)  of  the  proposed 
rule.)  However,  since  the  statute 
makes  suspension  mandatory  upon  a 
conviction  of  a  crime  related  to  the 
practitioner’s  involvement  in  Medicare 
or  Medicaid,  we  are  proposing  that 
suspension  be  accomplished  promptly 
without  any  preliminary  proceedings 
on  the  part  of  HCFA.  As  soon  as 
HCFA  has  reliable,  confirmed  infor¬ 
mation  that  a  conviction  has  been  en¬ 
tered,  it  will  notify  the  practitioner  by 
telegram  that  he  is  suspended  from 
Medicare.  Within  30  days  of  that  tele¬ 
gram,  HCFA  will  send  the  practitioner 
a  detailed  explanation  of  the  basis  for 
the  suspension,  the  duration  of  the 
suspension  and  how  the  duration  was 
determined,  the  means  by  which  the 
practitioner  may  be  reinstated,  and 
the  fact  that  suspension  from  Medic¬ 
aid  is  an  automatic  consequence. 

At  this  point,  the  practitioner  could 
invoke  the  administrative  hearing  pro¬ 
cedures  set  forth  in  42  CFR  405,  Sub¬ 
part  O.  These  procedures  include  an 
opportunity  for  a  hearing  before  an 
administrative  law  judge.  A  final  deci¬ 
sion  under  these  procedures  is  also 
subject  to  judicial  review.  Although  a 
practitioner  who  has  been  convicted 
would  not  have  any  basis  for  contest¬ 
ing  whether  he  should  be  suspended, 
he  could  seek  to  have  the  duration  of 
the  suspension  shortened. 

Concurrently  with  HCFA's  initial 
notice  of  suspension,  it  would  notify 
several  other  specific  agencies  of  the 
suspension.  State  Medicaid  agencies 
would  be  notified  so  that  they  could 
suspend  the  practitioner  from  Medic¬ 
aid.  The  State  or  local  licensing  or  cer¬ 
tification  agency  would  be  requested 
to  make  appropriate  investigations, 
invoke  available  sanctions,  and  inform 
HEW  of  its  actions.  The  appropriate 
health  systems  agency  would  be  noti¬ 
fied  so  that  it  could  determine  wheth¬ 
er  the  practitioner’s  suspension  would 
result  in  a  shortage  of  health  manpow¬ 
er  services. 

Notice  of  the  suspension  would  also 
be  given  to  the  general  public,  to  the 
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beneficiaries  served  by  the  practition¬ 
er,  and  to  several  other  designated 
agencies  and  institutions,  where  ap¬ 
propriate. 

The  practitioner  would  remain  sus¬ 
pended  until  he  was  reinstated  in  ac¬ 
cordance  with  specified  procedures 
and  HCPA  would  set  the  earliest  date 
on  which  reinstatement  could  be 
sought.  A  practitioner  who  was  denied 
reinstatement  would  be  entitled  to  an 
informal  administrative  appeal  within 
HCFA. 

2.  Convictions  to  which  section  7 
will  be  applied.  Pub.  L.  95-142  was  en¬ 
acted  on  October  25,  1977.  Section  7 
states  that  it  is  applicable  to  convic¬ 
tions  entered  on  or  after  that  date,  or 
within  such  period  of  time  prior  to 
that  date  as  the  Secretary  sets  by  reg¬ 
ulation.  We  are  proposing  to  apply  sec¬ 
tion  7  only  to  convictions  entered  on 
or  after  the  date  of  enactment,  based 
on  considerations  of  fair  notice  of  pos¬ 
sible  sanctions  and  consistent  adminis¬ 
tration  of  these  programs. 

It  appears  that  persons  convicted 
prior  to  the  enactment  of  the  statute 
could  be  suspended  under  section  7 
consistent  with  constitutional  precepts 
of  due  process  (see  DeVeau  v.  Braisted, 
363  U.S.  144(1960)),  However,  in  most 
cases  someone  convicted  of  an  offense 
prior  to  enactment  of  Pub.  L.  95-142 
might  well  have  been  a  proper  subject 
for  exclusion  under  42  CFR  405.315a 
although  such  action  may  not  have 
been  taken.  In  our  view,  it  would  be 
difficult  to  justify  relying  on  the  new 
statutory  authority  to  accomplish 
what  might  have  been  done  in  some 
cases  under  existing  authority.  In  our 
view,  no  other  date  can  be  supported 
as  logically  and  convincingly  as  the 
date  of  enactment. 

3.  Definition  of  “ conviction .”  The 
statute  does  not  define  the  term  "con¬ 
victed.”  We  are  proposing  to  define  it 
as  the  entry  of  a  judgment  of  convic¬ 
tion  by  a  Federal,  State  or  local  court. 
There  may  be  legally  supportable  al¬ 
ternatives,  such  as  a  jury  verdict  or  ju¬ 
dicial  acceptance  of  a  guilty  plea, 
which  would  come  earlier  in  the  proc¬ 
ess  than  our  proposed  definition.  An¬ 
other  alternative  would  be  after  ap¬ 
peals  have  been  exhausted  or  the  time 
for  appeal  has  expired,  which  would 
be  later  in  the  process  than  our  pro¬ 
posed  definition. 

Defining  conviction  as  the  entry  of 
judgment  is  consistent  with  the  term 
as  generally  understood  among  judges 
and  attorneys  practicing  criminal  law. 
It  is  also  consistent  with  Rule  32(b)  of 
the  Federal  Rules  of  Criminal  Proce¬ 
dure,  which  is  used  for  establishing 
post-conviction  appeal  rights.  Using 
the  entry  of  judgment  will  avoid  the 
complications  that  would  arise  if  a  ver¬ 
dict  is  overturned  on  a  post-verdict 
motion  by  the  defendant  or  if  a  guilty 
plea  is  withdrawn.  Since  a  judgment  of 
conviction  normally  includes  the  sen¬ 


tence,  the  proposed  definition  also  has 
the  administrative  advantage  of  giving 
HCFA  the  benefit  of  the  judge’s  sen¬ 
tencing  considerations  when  it  deter¬ 
mines  the  duration  of  the  suspension. 
For  these  reasons,  we  believe  the  pro¬ 
posed  definition  is  better  than  the 
entry  of  a  verdict  or  the  acceptance  of 
a  guilty  plea,  even  though  this  means 
that  some  delay  may  occur  in  suspend¬ 
ing  a  practitioner  who  has  entered  a 
guilty  plea  or  had  a  guilty  verdict  re¬ 
turned  against  him. 

We  do  not  believe,  however,  that  it  is 
necessary  or  desirable  to  delay  a  sus¬ 
pension  until  appeal  rights  have  been 
exhausted,  which  might  take  many 
months.  There  is  no  indication  in  the 
legislative  history  that  exhaustion  of 
appeal  rights  was  intended  and  we  do 
not  believe  that  outcome  is  required 
by  constitutional' due  process.  If  a  con¬ 
viction  is  overturned  on  appeal,  we 
would,  of  course,  promptly  remove  the 
suspension. 

4.  Definition  of  “ practitioner .”  Sec¬ 
tion  7  is  applicable  to  "a  physician  or 
other  individual  practitioner”  who  has 
been  convicted  of  a  program  related 
offense.  However,  the  term  “practi¬ 
tioner”  is  not  defined  in  Pub.  L.  95- 
142.  Nor  has  it  been  previously  defined 
in  the  Medicare  or  Medicaid  statutes 
or  regulations.  In  order  to  carry  out 
what  we  believe  its  the  clear  purpose 
of  section  7,  we  are  proposing  to  define 
practioner  broadly  to  include  any  phy¬ 
sician  or  other  health  care  profession¬ 
al  licensed  under  State  law  to  practice 
his  or  her  profession.  (We  have  includ¬ 
ed  “physician”  in  the  definition  simply 
to  avoid  having  to  repeat  “physician 
or  other  individual  practitioner”  many 
times  throughout  the  regulation.)  We 
believe  this  definition  is  proper  and  le¬ 
gally  supportable  for  the  following 
reasons. 

Clearly,  “other  individual  practition¬ 
ers”  was  intended  to  cover  someone 
other  than  a  physician.  At  the  same 
time,  we  think  section  7  is  specifically 
directed  at  health  care  professionals 
and  that  the  term  "practitioner”  con¬ 
notes  a  person  furnishing  health  care 
services.  Therefore,  although  we 
would  limit  the  term  to  health  care 
professionals,  we  would  cover  every 
type  of  health  care  professional  that 
each  State  has  chosen  to  license  for 
the  delivery  of  health  care. 

The  coverage  of  section  7  is  neces¬ 
sarily  limited,  of  course,  to  practition¬ 
ers  whose  services  are  covered  under 
Medicare  or  Medicaid.  The  States  are 
authorized,  however,  to  provide  Medic¬ 
aid  coverage  for  any  type  of  medical  or 
remedial  care  or  service  furnished 
within  the  scope  of  practice  defined  by 
State  law  and  furnished  by  a  practi¬ 
tioner  licensed  under  State  law.  (See 
42  CFR  449.10(b)(6).)  Consequently 
there  are  practitioners  whose  services 
are  covered  under  Medicaid,  but  not 
under  Medicare  when  furnished  di¬ 


rectly  to  a  Medicare  beneficiary  by  the 
practitioner.  In  each  such  instance, 
however,  the  practitioner’s  services 
could  come  within  Medicare  coverage 
if  furnished  in  an  institutional  setting. 
Thus,  for  example,  a  pharmacist’s  ser¬ 
vices  are  not  covered  directly  by  Medi¬ 
care,  but  could  be  covered  if  he  were 
on  the  staff  of  a  hospital  or  nursing 
home  and  furnished  prescriptions  to 
patients  at  the  institution. 

By  defining  practitioner  as  we  pro¬ 
pose  we  would  be  able  to  “suspend” 
from  Medicare  any  practitioner  who 
has  been  convicted  of  a  crime  related 
to  his  involvement  in  Medicaid,  even 
though  the  practitioner  has  not  been 
furnishing  services  to  Medicare  benefi¬ 
ciaries  or  could  not  be  covered  directly 
for  services  furnished  to  Medicare 
beneficiaries.  Although  the  suspension 
from  Medicare  ip  this  situation  ap¬ 
pears  to  be  a  mere  formatlity,  for  the 
reasons  given  below  we  believe  it  is  an 
appropriate  precautionary  measure 
and  is  necessary  in  order  to  implement 
fully  the  Congressional  directive  set 
forth  in  section  7.  (Of  course,  the  term 
“suspension”  is  not  a  literal  character¬ 
ization  of  the  action  being  taken  and, 
semantically,  a  different  word  might 
be  desirable.  For  purposes  of  this  regu¬ 
lation,  such  a  “suspension”  is  actually 
a  notice  that  the  practitioner’s  ser¬ 
vices  will  not  be  reimbursed  by  Medi¬ 
care  under  any  circumstances  for  the 
period  of  time  covered  by  the  suspen¬ 
sion.  We  do  not  think  it  necessary, 
however,  to  define  a  separate  term  in 
the  proposed  regulation  just  to  cover 
this  situation;  to  do  so  might  create 
more  confusion  than  clarity.) 

In  our  view,  suspending  the  Medic- 
aid-only  practitioner  from  Medicare 
serves  the  statutory  purpose  of  avoid¬ 
ing  fraud  and  abuse  in  both  programs. 
The  legislative  history  for  section  7 
clearly  demonstrates  that  Congress 
had  a  deep  concern  about  the  poten¬ 
tial  for  abuse  arising  from  the  contin¬ 
ued  participation  in  either  the  Medi¬ 
care  or  the  Medicaid  program  by  prac¬ 
titioners  who  had  been  convicted  of  of¬ 
fenses  related  to  either  program.  (See 
H.  Report  95-393  Part  1,  pp.  62-64;  H. 
Report  95-393  Part  II,  pp.  69-71;  S. 
Report  95-453,  pp.  26-27.) 

In  passing  Pub.  L.  95-142,  the  Con¬ 
gress  was  undoubtedly  aware  there  are 
Medicaid-only  practitioners.  Since  sec¬ 
tion  7  specifically  deals  with  suspen¬ 
sions  from  Medicaid  only  for  those 
cases  in  which  a  practitioner  has  been 
suspended  from  Medicare,  while  at  the 
same  time  requiring  suspension  from 
Medicare  for  any  practitioner  convict¬ 
ed  of  a  crime  related  to  either  pro¬ 
gram,  it  seems  apparent  that  Congress 
intended  that  the  Medicaid-only  prac¬ 
titioner  be  suspended  from  Medicare. 
It  would  simply  be  incongruous  not  to 
suspend  Medicaid-only  practitioners 
from  either  program,  when  all  other 
practitioners  must  automatically  be 
suspended  from  both. 
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Our  proposed  approach  to  this  situa¬ 
tion  also  avoids  the  confusion  and  ad¬ 
ministrative  complexity  that  might 
arise  if  the  practitioner,  subsequent  to 
his  conviction  for  a  Medicaid-related 
offense,  began  participating  in  Medi¬ 
care.  As  proposed,  the  Medicaid-only 
practitioner  would  be  suspended  from 
Medicare  in  accordance  with  the  same 
procedures  as  any  other  practitioner. 
In  particular,  the  period  for  which  his 
services  could  not  be  covered  by  Medi¬ 
care  would  start  immediately,  rather 
than  being  triggered  at  some  later,  in¬ 
definite  date  upon  the  submission  of  a 
Medicare  claim  for  his  services,  and 
run  until  a  specific  date. 

5.  Duration  of  suspension.  Section  7 
of  Pub.  L.  95-142  (which  adds  a  new 
paragraph  (e)  to  section  1862)  states 
that  a  suspension  shall  be  for  such 
period  as  the  Secretary  may  deem  ap¬ 
propriate.  It  also  incorporates  by  ref¬ 
erence  the  procedures  specified  in 
paragraph  (d)(2)  of  section  1862  with 
respect  to  exclusions.  That  paragraph 
states  that  an  exclusion  remains  in 
effect  until  the  Secretary  finds  that 
the  basis  for  the  exclusion  has  been 
removed  and  there  is  reasonable  assur¬ 
ance  that  it  will  not  recur. 

On  the  basis  of  these  two  provisions, 
we  are  proposing  that  a  suspension 
will  be  set  for  a  specified  period,  after 
which .  the  practioner  may  seek  rein¬ 
statement.  Under  this  procedure,  the 
practitioner  will  not  automatically 
resume  participation  in  the  program 
at  the  end  of  the  specified  period. 
Rather,  he  must  apply  for  reinstate¬ 
ment  and  have  his  reinstatement  ap¬ 
proved  by  HCPA  in  order  to  resume 
participation. 

The  period  of  suspension  will  be 
commensurate  with  the  nature  and  se¬ 
riousness  of  the  crime  for  which  the 
practitioner  is  convicted.  Among  the 
factors  which  HCFA  will  consider  are: 
the  number  and  the  nature  of  the  vio¬ 
lations;  how  the  violation  might  have 
affected  the  practitioner’s  Medicare 
and  Medicaid  patients;  the  losses 
caused  to  the  Medicare  or  or  Medicaid 
programs;  whether  there  are  any  miti¬ 
gating  circumstances;  and  the  length 
of  the  sentence  imposed  by  the  court. 
Although  each  case  must  be  judged  on 
its  particular  facts  and  circumstances, 
HCFA  will  seek  to  establish  reasonable 
uniformity  in  its  treatment  of  similar 
cases. 

6.  Denial  of  payments.  Medicare  pay¬ 
ment  will  not  be  made  to  a  practition¬ 
er  (who  has  accepted  an  assignment 
from  a  beneficiary  of  the  right  to  pay¬ 
ment)  for  items  or  services  furnished 
by  the  practitioner  or  under  his  direct 
supervision  after  the  effective  date  of 
the  suspension,  with  one  exception.  In 
the  case  of  inpatient  hospital  or  post¬ 
hospital  extended  care  services  where 
the  beneficiary  was  admitted  to  a  hos¬ 
pital  or  skilled  nursing  facility  before 
the  effective  date  of  suspension,  pay¬ 


ment  will  be  available  for  services  fur¬ 
nished  by  the  admitting  practitioner 
for  up  to  30  days  after  that  date. 

If  a  Medicare  beneficiary  submits  a 
claim  directly  to  HCFA,  however, 
HCFA  will  pay  the  first  claim  and  give 
immediate  notice  of  the  suspension. 
This  right  to  receive  Medicare  pay¬ 
ment  for  items  or  services  furnished 
by  a  suspended  practitioner  ends  6 
days  after  the  date  on  the  notice. 

Medicaid  payments  will  not  be  made 
for  any  services  furnished  by,  or  under 
the  direct  supervision  of,  a  suspended 
practitioner  during  the  period  of  sus¬ 
pension,  except  for  the  case  of  a  hospi¬ 
tal  or  skilled  nursing  facility  patient 
discussed  above. 

7.  Procedures  for  reinstatement  and 
subsequent  appeals.  HCFA  will  not 
grant  reinstatement  unless  it  is  rea¬ 
sonably  certain  that  the  violation  on 
which  suspension  is  based  will  not  be 
repeated.  Factors  to  be  considered  in¬ 
clude  among  others,  whether  there 
have  been  additional  Federal,  State,  or 
local  convictions  relating  to  program 
participation  and  whether  the  State  or 
local  licensing  authority  has  taken  any 
adverse  action  since  the  effective  date 
of  the  suspension.  (HCFA  will  rein¬ 
state  a  suspended  practitioner  whose 
conviction  is  reversed  or  vacated,  with¬ 
out  requiring  the  documentation  speci¬ 
fied  above.)  HCFA  will  give  written 
notice  of  its  reinstatement  determina¬ 
tion  to  the  suspended  practitioner.  If 
favorable,  the  individual  will  be  noti¬ 
fied  of  the  date  when  program  partici¬ 
pation  may  resume,  and  notice  will  be 
given  to  the  public  of  the  decision.  If 
unfavorable,  the  suspended  practition¬ 
er  may,  within  30  days  of  the  date  on 
the  notice,  submit  additional  evidence 
and  argument  or  request  to  present 
evidence  of  argument  orally  to  a 
HCFA  official. 

8.  Length  of  Medicaid  suspension. 
The  statute  requires  that  the  Medic¬ 
aid  agency  suspend  the  practitioner 
“for  not  less  than  the  period  specified 
in  [the  Medicare]  notice  •  •  *”  We  rec¬ 
ognize  that  having  identical  periods  of 
suspension  would  be  administratively 
convenient  and  might  avoid  possible 
confusion.  However,  we  believe  that 
this  language  clearly  indicates  Con¬ 
gress’  intent  to  permit  States  to  sus¬ 
pend  for  periods  longer  than  Medicare 
if  they  wish.  We  propose  a  simulta¬ 
neous  beginning  date  of  the  suspen¬ 
sion  period  for  both  programs  in  order 
to  provide  administrative  simplicity 
for  practitioners,  patients,  and  the 
Federal  and  State  agencies.  However, 
the  Medicaid  agency  has  discretion  to 
impose  a  longer  period  of  suspension. 

9.  State  agency  notification  to 
HCFA.  We  propose  requiring  State 
Medicaid  agencies  to  notify  HCFA, 
within  15  days,  when  a  State  or  local 
court  has  entered  a  judgment  of  con¬ 
viction  against  a  practitioner  for  a 
criminal  offense  related  to  his  involve¬ 


ment  in  the  Medicaid  program.  We  be¬ 
lieve  this  requirement  is  necessary  to 
implement  fully  section  7,  since  HCFA 
may  not  otherwise  become  informed 
of  State  or  local  convictions.  However, 
we  recognize  that  such  a  requirement 
assumes  either  that  the  State  Medic¬ 
aid  agency  has  been  involved  in  the  in¬ 
vestigation  or  prosecution,  or  it  has 
developed  some  means  of  having  such 
convictions  routinely  reported  to  it. 
We,  therefore,  seek  comments  on  the 
feasibility  of  these  requirements. 

10.  Section  13  of  Pub.  L.  95-142.  Sec¬ 
tion  13  abolishes  the  program  review 
teams  which  were  established  in  Pub. 
L.  92-603.  Congress  concluded  that 
these  teams  (consisting  of  physicians 
and  other  professional  personnel  in 
the  health  care  field)  would  duplicate 
the  function  now  assumed  by  Profes¬ 
sional  Standards  Review  Organiza¬ 
tions  (PSROs).  Although  the  concur¬ 
rence  of  the  program  review  teams  was 
formerly  mandated  by  statute  before 
HCFA  could  exclude  providers  or  per¬ 
sons  from  the  medicare  program  and 
deny  Federal  financial  participation 
under  the  Medicaid  program,  HCFA  is 
not  now  bound  to  obtain  the  concur¬ 
rence  of  the  PSRO  in  abuse  cases. 
“Abuse’’  cases  include  those  in  which 
items  or  services  furnished  are  sub¬ 
stantially  in  excess  of  a  beneficiary’s 
needs  or  of  a  quality  that  does  not 
meet  professionally  recognized  stand¬ 
ards  of  health  care.  HCFA  is  author¬ 
ized,  however,  to  use  the  sanction  re¬ 
ports  from  the  PSRO  for  the  area 
served  by  the  provider  or  person  in 
making  a  determination  of  abuse. 

In  accordance  with  section  13:  a.  Sec¬ 
tion  405.315b  of  the  current  regula¬ 
tion,  establishing  program  review 
teams,  would  be  revoked  and  refer¬ 
ences  to  that  section  would  be  deleted 
from  §§405.315-1  and  405.614;  and  b. 
Provision  would  be  made  for  HCFA  to 
consider  reports  from  other  profes¬ 
sional  groups,  as  well  as  PSROs,  in  de¬ 
termining  Medicare  program  abuse. 

11.  Immediate  implementation  of  the 
statute.  Section  7  became  effective 
with  respect  to  Medicare  on  the  date 
of  enactment  and  with  respect  to  Med¬ 
icaid  on  January  1,  1978.  The  statute 
does  not  explicitly  require  that  the 
Secretary  issue  regulations  prior  to 
implementation  (except  as  the  Secre¬ 
tary  might  set  a  period  prior  to  the 
date  of  enactment  during  which  con¬ 
victions  would  result  in  suspension). 

Because  the  statute  makes  suspen¬ 
sion  compulsory  for  convictions  after 
enactment  and  because  of  the  strong 
views  expressed  by  the  Congress  that 
suspensions  are  necessary  for  the  in¬ 
tegrity  of  these  programs  (see.  e.g.,  the 
Report  of  the  Senate  Committee  on 
Finance,  Sen.  Rept.  No.  95-453,  pp.  26- 
27)  we  are  implementing  the  statute 
immediately  with  respect  to  any  prac¬ 
titioners  convicted  of  Medicare  or 
Medicaid  related  offenses  after  Octo- 
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ber  25,  1977,  the  date  of  enactment.  In 
doing  so,  we  will  follow  the  existing 
regulation  establishing  procedures  for 
exclusion,  except  for  the  requirement 
of  a  notice  of  proposed  exclusion  and 
opportunity  to  show  cause  why  a  final 
determination  should  not  be  made  (see 
42  CFR  405.315a(c)).  State  Medicaid 
agencies  must  also  comply  with  the 
statute  and  must  suspend  a  practition¬ 
er  from  Medicaid  upon  being  notified 
by  HCFA  of  a  Medicare  suspension. 
However,  the  State  agencies  will  not 
be  required  to  amend  their  State  plans 
or  to  comply  with  the  provisions  of 
this  proposed  regulation  prior  to  its 
promulgation  as  a  final  rule. 

42  CFR  Parts  405  and  450  are 
amended  as  set  forth  below: 

1.  §  405.315a  is  redesignated  as 

§405.315-1  and  revised  to  read  as  fol¬ 
lows: 

§  405.315-1  Nonreimbursable  expenses: 
Items  or  services  furnished  by  excluded 
providers  or  persons. 

(a)  Scope  and  applicability.  This  sec¬ 
tion  implements  section  1862(d)  of  the 
Act,  by  setting  forth  criteria  and  pro¬ 
cedures  for  the  exclusion  of  providers 
and  persons  from  the  Medicare  pro¬ 
gram.  It  includes  procedures  for  ad¬ 
ministrative  appeals  and  for  reinstate¬ 
ment  of  excluded  parties.  The  proce¬ 
dures  set  forth  in  this  section  also 
apply  to  terminations  of  provider 
agreements  under  §  405.614(a)(5)  and 
(a)(7)  of  this  part. 

(b)  Definitions.  As  used  in  this  sec¬ 
tion  and  in  §405.315-2,  unless  the  con¬ 
text  indicates  otherwise:  . 

(1)  " Convicted ”  means  that  a  judg¬ 
ment  of  conviction  has  been  entered 
by  a  Federal,  State,  or  local  court,  irre¬ 
spective  of  whether  an  appeal  from 
that  judgment  is  pending. 

(2)  “ Exclusion ”  means  that  items  or 
services  furnished  by  a  specified  pro¬ 
vider  or  person  will  not  be  reimbursed 
under  Medicare. 

(3)  '‘Furnished”  refers  to  items  and 
services  provided  directly  by,  or  under 
the  direct  supervision  of,  a  person, 
practitioner,  or  provider.  It  does  not 
refer  to  services  ordered  by  one  person 
or  practitioner  but  provided  by  or 
under  the  supervision  of  another. 

(4)  “HCFA”  stands  for  Health  Care 
Financing  Administration. 

(5)  “Medicaid  agency”  means  the 
single  State  agency  designated  to  ad¬ 
minister,  or  supervise  the  administra¬ 
tion  of,  the  State  Medicaid  plan  ap¬ 
proved  under  Title  XIX  of  the  Social 
Security  Act. 

(6)  “Person”  means  a  physician  or 
other  health  care  practitioner  or  a 
supplier  of  services,  who  is  not  a  “pro¬ 
vider.” 

(7)  “Practitioner”  means  a  physician 
or  other  health  care  professional  li¬ 
censed  under  State  law  to  practice  his 
or  her  profession. 

(8)  ” Provider ”  means  a  hospital,  a 
skilled  nursing  facility,  or  a  home 


health  agency  (see  Subparts  J,  K,  and 
L  of  this  part)  and,  for  the  limited 
purposes  of  furnishing  outpatient 
physical  therapy  or  speech  pathology 
services,  a  clinic,  rehabilitation 
agency,  or  public  health  agency  (see 
Subpart  Q  of  this  part)  as  used  in  sec¬ 
tion  1866  of  the  Act  and  this  Part  405. 

(9)  “PSRO”  stands  for  Professional 
Standards  Review  Organization. 

(c)  Bases  for  exclusion;  exceptions. 

(1)  Payment  will  not  be  made  under 
Medicare  for  items  or  services  fur¬ 
nished  by  a  provider  or  person  if 
HCFA  determines  that  the  provider  or 
person  has: 

(1)  Knowingly  and  willfully  made  or 
caused  to  be  made  any  false  statement 
or  misrepresentation  of  a  material  fact 
in  a  request  for  payment  under  Medi¬ 
care  or  for  use  in  determining  the 
right  to  payment  under  Medicare:  or 

(ii)  Furnished  items  or  services  that 
are  substantially  in  excess  of  the  bene¬ 
ficiary’s  needs  or  of  a  quality  that  does 
not  meet  professionally  recognized 
standards  of  health  care. 

(2)  Payment  will  not  be  made  under 
Medicare  for  items  or  services  fur¬ 
nished  by  a  person  if  HCFA  deter¬ 
mines  the  person  has  submitted  or 
caused  to  be  submitted  bills  or  re¬ 
quests  for  payment  containing  charges 
(or  costs)  that  are  substantially  in 
excess  of  that  person’s  customary 
charges  (or  costs). 

(3)  HCFA’s  determination  under 
paragraph  (c)(l)(ii)  of  this  section, 
that  the  items  or  services  furnished 
were  excessive  or  of  unacceptable 
quality,  will  be  made  on  the  basis  of 
reports,  including  sanction  reports, 
from  the  following  sources: 

(i)  The  PSRO  for  the  area  served  by 
the  provider  or  person; 

(ii)  State  or  local  licensing  or  certifi¬ 
cation  authorities; 

(iii)  Peer  review  committees  of  fiscal 
agents  or  contractors; 

(iv)  State  or  local  professional  soci¬ 
eties;  or 

(v)  Other  sources  deemed  appropri¬ 
ate  by  HCFA. 

(4)  Exceptions,  (i)  Notwithstanding 
the  circumstances  specified  in  para¬ 
graph  (c)dXii)  of  this  section,  HCFA 
will  not  deny  Medicare  payments  if  it 
has  waived  a  disallowance  on  the 
grounds  that  the  beneficiary  and  the 
provider  or  person  could  not  reason¬ 
ably  be  expected  to  know  that  pay¬ 
ment  would  not  be  made  for  a  particu¬ 
lar  item  or  service.  (See  section  1879(a) 
of  the  Act  (42  U.S.C.  1395  pp  (a)),  and 
§§  405.195  and  405.330.) 

(ii)  HCFA  will  not  deny  Medicare 
payment  for  bills  or  requests  that  are 
substantially  in  excess  of  customary 
charges  or  costs,  if  it  finds  there  is 
good  cause  for  those  bills  or  requests. 
HCFA  may  find  good  cause,  for  exam¬ 
ple,  if  the  excess  charges  are  justified 
by  unusual  circumstances  or  medical 
complications  requiring  additional 


time,  effort,  or  expense  in  localities  in 
which  it  is  accepted  medical  practice 
to  make  an  extra  charge  in  such  case. 

(d)  Notice  of  proposed  exclusion  or 
termination.  (1)  If  HCFA  proposes  to 
deny  reimbursement  in  accordance 
with  paragraph  (c)  of  this  section  (or 
to  terminate  a  provider  agreement  in 
accordance  with  §  405.614(a)(5)  or 
(a)(7)),  it  will  send  the  provider  or 
person  written  notice  of  its  intent  and 
the  reasons  for  the  proposed  exclusion 
or  termination. 

(2)  Within  30  days  of  the  date  on  the 
notice,  the  provider  or  person  may  (i) 
submit  documentary  evidence  and 
written  argument  against  the  pro¬ 
posed  action;  or  (ii)  request  an  oppor¬ 
tunity  to  present  evidence  or  argu¬ 
ment  orally  to  a  HCFA  official. 

(3)  For  good  cause  shown  by  the  pro¬ 
vider  or  person,  HCFA  may  extend  the 
30-day  period. 

(e)  Notice  of  exclusion  or  termina¬ 
tion.  (1)  If  after  exhaustion  of  the 
procedures  specified  in  paragraph  (d) 
of  this  section,  HCFA  decides  to  ex¬ 
clude  a  provider  or  person  under  para¬ 
graph  (c)  of  this  section,  or  to  termi¬ 
nate  a  provider  agreement  under 
§  405.614(a)(5)  or  (a)(7),  it  will  send 
written  notice  of  its  decision  to  the  af¬ 
fected  person  or  provider  at  least  15 
days  before  the  decision  becomes  ef¬ 
fective. 

(2)  The  notice  will  state  (i)  the  rea¬ 
sons  for  the  decision;  (ii)  the  effective 
date;  (iii)  the  extent  of  its  applicability 
to  the  provider’s  or  person’s  participa¬ 
tion  in  the  Medicare  program;  (iv)  the 
earliest  date  on  which  HCFA  will 
accept  a  request  for  reinstatement; 
and  (v)  the  requirements  and  proce¬ 
dures  for  reinstatement. 

(3)  This  decision  and  notice  consti¬ 
tute  an  "initial  determination”  and  a 
“notice  of  initial  determination”  for 
purposes  of  the  administrative  appeals 
procedures  specified  in  Subpart  0  of 
this  part. 

(4)  HCFA  will  also  give  notice  of  ex¬ 
clusion  or  termination  and  the  effec¬ 
tive  date  to  the  public,  to  beneficiaries 
(in  accordance  with  paragraph  (h)  of 
this  section)  and,  as  appropriate,  to: 

(i)  State  Medicaid  and  title  V  agen¬ 
cies,  State  Medicaid  Fraud  Control 
Units,  and  PSROs; 

(ii)  Hospitals,  skilled  nursing  facili¬ 
ties,  home  health  agencies  and  health 
maintenance  organizations  (HMOs); 

(iii)  Medical  societies  and  other  pro¬ 
fessional  organizations; 

(iv)  Contractors,  health  care  prepay¬ 
ment  plans  and  other  affected  agen¬ 
cies  and  organizations. 

(f)  Duration  of  exclusion.  A  practi¬ 
tioner  who  has  been  excluded  under 
this  section  must  be  reinstated,  in  ac¬ 
cordance  with  paragraph  (j),  in  order 
to  participate  in  Medicare.  The  writ¬ 
ten  notice  of  exclusion  will  specify  the 
earliest  date  on  which  the  practitioner 
may  seek  reinstatement.  In  setting 
that  date,  HCFA  will  consider: 
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(1)  The  number  and  nature  of  the 
violations; 

(2)  The  nature  and  degree  of  any  ad¬ 
verse  impact  on  beneficiaries; 

(3)  The  amount  of  any  damages  in¬ 
curred  by  the  Medicare  program; 

(4)  Whether  there  are  any  mitigat¬ 
ing  circumstances;  and 

(5)  Any  other  facts  bearing  on  the 
nature  and  seriousness  of  the  viola¬ 
tion. 

(g)  Denial  of  payments  to  providers 
and  persons  during  exclusion.  (1)  Pay¬ 
ment  will  not  be  made  to  an  excluded 
provider  or  person  (who  has  accepted 
assignment  of  beneficiary  claims)  for 
items  or  services  furnished  after  the 
effective  date  of  exclusion  specified  in 
the  exclusion  notice,  except  as  pro¬ 
vided  in  paragraph  (g)(3)  of  this  sec¬ 
tion. 

(2)  An  assignment  of  a  beneficiary’s 
claim  that  is  made  to  an  excluded  pro¬ 
vider  or  person  after  the  effective  date 
of  exclusion  will  not  be  valid. 

(3)  Exceptions,  (i)  In  the  case  of  in¬ 
patient  hospital  services  or  posthospi¬ 
tal  extended  care  services  furnished  to 
a  beneficiary  who  was  admitted  to  a 
hospital  or  skilled  nursing  facility 
before  the  effective  date  of  exclusion, 
payment  will  be  available  for  up  to  30 
days  after  that  date;  and 

(ii)  In  the  case  of  home  health  ser¬ 
vices  furnished  under  a  plan  estab¬ 
lished  before  the  effective  date  of  ex¬ 
clusion,  payment  will  be  available  for 
services  furnished  through  the  end  of 
the  calendar  year  in  which  exclusion 
became  effective. 

(h)  Denial  of  payment  to  beneficia¬ 
ries.  If  a  beneficiary  submits  claims 
for  items  or  services  furnished  by  an 
excluded  provider  or  person  after  the 
effective  date  of  the  exclusion: 

(1)  HCFA  will  pay  the  first  claim 
submitted  by  the  beneficiary  and  im¬ 
mediately  give  notice  of  the  exclusion. 

(2)  The  beneficiary’s  right  to  receive 
Medicare  payment  for  items  or  ser¬ 
vices  furnished  by  an  excluded  provid¬ 
er  or  person  will  end  6  days  after  the 
date  on  the  notice  to  the  beneficiary 
or  on  the  effective  date  of  the  exclu¬ 
sion  of  the  provider  or  person,  which¬ 
ever  is  later. 

(i)  Effective  date  of  termination  of 
agreement  For  the  effective  date  of 
termination  of  a  provider’s  agreement 
under  §  405.614(a)(5)  or  (a)(7),  see 
§405.615. 

(j)  Procedures  for  reinstatement— (1) 
Timing  and  method  of  request  An  ex¬ 
cluded  provider  or  person  may  request 
reinstatement  at  any  time  after  the 
date  specified  in  the  notice  of  exclu¬ 
sion  by  submitting  to  HCFA: 

(i)  Statements  from  private  health 
insurers,  indicating  whether  there 
have  been  any  questionable  claims 
submitted  during  the  period  of  exclu¬ 
sion; 

(ii)  Statements  from  peer  review 
bodies,  probation  officers,  where  ap¬ 


propriate,  or  professional  associates, 
as  required  by  HCFA,  attesting  to 
their  belief,  supported  by  facts,  that 
the  violations  that  led  to  exclusion 
will  not  be  repeated;  and 

(iii)  The  provider’s  or  other  person’s 
own  statement  setting  forth  the  rea¬ 
sons  why  he  should  be  reinstated. 

(2)  Criteria  for  action  on  request 
HCFA  will  not  grant  reinstatement 
unless  it  is  reasonably  certain  that  the 
violations  that  led  to  exclusion  will 
not  be  repeated.  In  making  this  deter¬ 
mination,  HCFA  will  consider,  among 
other  factors: 

(i)  Whether  the  applicant  has  been 
convicted  in  Federal,  State  or  local 
court  for  activities  related  to  his  pro¬ 
gram  participation;  and 

(ii)  Whether  the  State  or  local  lin- 
cesing  authority  has  taken  any  ad¬ 
verse  action  against  the  provider  or 
person  since  the  date  of  exclusion. 

(3)  Notice  of  approval  of  request  If 
HCFA  approves  the  request  for  rein¬ 
statement  it  will: 

(i)  Give  written  notice  to  the  ex¬ 
cluded  party  specifying  the  date  when 
program  participation  may  resume; 
and 

(ii)  Give  notice  to  the  public  and,  as 
appropriate,  to  title  V  State  agencies. 
State  Medicaid  agencies  and  Medicaid 
Fraud  Control  Units,  hospitals,  skilled 
nursing  facilities,  home  health  agen¬ 
cies,  medical  societies,  other  profes¬ 
sional  societies  or  associations,  con¬ 
tractors,  health  care  prepayment 
plans,  health  maintenance  organiza¬ 
tions  (HMOs),  PSROs,  and  other  af¬ 
fected  organizations. 

(4)  Notice  of  denial  of  request  (i)  If 
HCFA  does  not  approve  the  request 
for  reinstatement,  it  will  give  written 
notice  to  the  provider  or  person. 

(ii)  Within  30  days  of  the  date  on 
the  notice,  the  excluded  provider  or 
person  may  submit  documentary  eve- 
dence  and  written  argument  against 
the  continued  exclusion  or  request  an 
opportunity  to  present  evidence  or  ar¬ 
gument  orally  to  a  HCFA  official. 

(5)  Action  following  consideration  of 
additional  evidence.  After  evaluating 
any  additional  evidence  submitted  by 
the  excluded  party  (or  at  the  end  of 
the  30  day  period,  if  none  is  submit¬ 
ted),  HCFA  will  send  written  notice; 

(i)  Confirming  the  denial,  and  indi¬ 
cating  that  a  subsequent  request  for 
reinstatement  will  not  be  accepted 
until  6  months  after  the  date  of  con¬ 
firmation;  or 

(ii)  Approving  reinstatement  and 
specifying  the  date  when  program  par¬ 
ticipation  may  be  resumed.  If  HCFA 
approves  reinstatement,  it  will  notify 
the  public  and,  as  appropriate,  the 
agencies  and  institutions  as  specified 
in  paragraph  (j)(3)  of  this  section. 

§  405.315b  [Revoked] 

2.  §  405.315b  is  revoked. 

3.  A  new  §  405.315-2  is  added,  to  read 
as  follows: 


§  405.315-2  Suspension  of  individual  prac¬ 
titioners  convicted  of  crimes  related  to 
Medicare  or  Medicaid. 

(a)  Scope  and  purpose.  This  section 
implements  section  7  of  the  Medicare- 
Medicaid  Anti-Fraud  and  Abuse 
Amendments  (Pub.  L.  95-142)  by  set¬ 
ting  forth  criteria  and  procedures  for 
the  suspension  of  practitioners  con¬ 
victed  of  crimes  under  Medicare  or 
Medicaid.  It  includes  procedures  for 
administrative  appeals  and  reinstate¬ 
ment  of  suspended  practitioners. 

(b)  Definitions.  The  definitions  con¬ 
tained  in  §  405.315-l(b)  are  applicable 
to  this  section. 

(c)  Bases  for  Suspension.  An  individ¬ 
ual  practitioner  who  has  been  convict¬ 
ed,  on  or  after  October  25,  1977,  of  a 
criminal  offense  related  to  his  involve¬ 
ment  in  the  Medicare  or  Medicaid  pro¬ 
gram  will  be  suspended  from  participa¬ 
tion  in  the  Medicare  program. 

(d)  Effect  of  suspension.  Payment 
will  not  be  made  under  the  Medicare 
program  for  items  or  services  fur¬ 
nished  by  the  suspended  practitioner 
during  the  period  of  suspension, 
except  as  specified  in  paragraphs 
(g)(3)  and  (h)  of  this  section. 

(e)  Notice  of  Suspension.  (1)  When¬ 
ever  HCFA  has  conclusive  information 
that  a  partitioner  has  been  convicted 
of  a  crime  related  to  his  involvement 
in  the  Medicare  or  Medicaid  program, 
it  will  notify  him  by  telegram  that  he 
is  suspended  from  the  Medicare  Pro¬ 
gram,  beginning  on  the  day  following 
the  date  of  the  telegram.  The  tele¬ 
gram  will  also  state  that  the  State 
Medicaid  agency  is  required  to  sus¬ 
pend  the  practitioner  from  the  Medic¬ 
aid  program  for  at  least  as  long  as  his 
suspension  from  Medicare. 

(2)  Within  30  days,  HCFA  will  send 
the  suspended  practitioner  a  written 
notice  setting  forth: 

(i)  The  basis  for  the  suspension; 

(ii)  The  duration  of  the  suspension 
and  the  factors  considered  in  setting 
the  duration;  and 

(iii)  The  requirements  and  procedure 
for  reinstatement. 

(3)  HCFA  will  concurently  notify: 

(i)  The  State  Medicaid  agencies  in 
order  that  they  can  promptly  suspend 
the  practitioner  from  participation  in 
the  Medicaid  program  (see  42  CFR 
450.85); 

(ii)  The  State  or  local  authority  re¬ 
sponsible  for  the  licensing  or  certifica¬ 
tion  of  the  suspended  practitioner; 

(iii)  The  appropriate  health  systems 
agency,  so  that  it  can  determine 
whether  the  suspension  is  likely  to 
create  a  shortage  of  health  manpower 
in  the  area  of  practice  of  the  suspend¬ 
ed  practitioner;  and 

(iv)  Other  appropriate  entities  as  de¬ 
scribed  in  §  405.315-l(e)(4). 

(4)  The  notice  to  the  licensing  or  cer¬ 
tifying  authority  will  be  accompanied 
by  a  request  that  the  authority: 

(i)  Make  appropriate  investigations: 
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ment  of  excluded  providers  and  per¬ 
sons  (paragraph  (j)  of  §405.315-1) 
apply  for  reinstatement  of  practition¬ 
ers  suspended  under  this  section. 

(2)  HCFA  will  also  reinstate  a  sus¬ 
pended  practitioner  whose  conviction 
has  been  reversed  or  vacated. 


ed  from  the  Medicare  program  (under 
section  1862(e)(1)  of  the  Act)  because 
of  a  criminal  conviction,  has  failed  to 
present  evidence  to  reasonably  assure 
that  he  or  she  will  not  commit  further 
criminal  violations  related  participa¬ 
tion  in  Medicare  or  Medicaid. 


(ii)  Invoke  any  sanctions  available 
under  State  law  and  the  authority’s 
policies;  and 

(iii)  Keep  HCFA  and  the  Inspector 
General  of  the  Department  fully  and 
currently  informed  of  any  action  it 
takes. 

(5)  The  decision  to  suspend  a  practi¬ 
tioner  because  he  has  ben  convicted  of 
a  criminal  offense  related  to  his  in¬ 
volvement  in  the  Medicare  or  Medic¬ 
aid  program  is  an  “initial  determina¬ 
tion”  for  purposes  of  administrative 
appeals  procedures  specified  in  Sub¬ 
part  0  of  this  part. 

(f)  Duration  of  suspension.  A  sus¬ 
pended  practitioner  must  be  reinstat¬ 
ed,  in  accordance  with  paragraph  (i)  of 
this  section,  in  order  to  participate  in 
Medicare  of  Medicaid.  The  written 
notice  of  suspension  will  specify  the 
earliest  date  on  which  the  practitioner 
may  seek  reinstatement.  In  setting 
that  date.  HCFA  will  consider: 

(1)  The  number  and  nature  of  the 
violations; 

(2)  The  nature  and  degree  of  any  ad¬ 
verse  impact  on  beneficiaries; 

(3)  The  amount  of  the  damages  in¬ 
curred  by  the  Medicare  and  Medicaid 
programs; 

(4)  Whether  there  are  any  mitigat¬ 
ing  circumstances; 

(5)  The  length  of  the  sentence  im¬ 
posed  by  the  court;  and 

(6)  Any  other  facts  bearing  on  the 
nature  and  seriousness  of  the  offense. 

(g)  Denial  of  payments  to  suspended 
practitioner.  (1)  Payment  will  not  be 
made  to  a  suspended  practitioner 
(whose  has  accepted  assignment  of  the 
beneficiary’s  claims)  for  items  or  ser¬ 
vices  furnished  after  the  effective  date 
of  suspension  specified  in  the  suspen¬ 
sion  notice,  except  as  provided  in  para¬ 
graph  (g)(3)  of  this  section. 

(2)  An  assignment  of  a  beneficiary’s 
claim  that  is  made  to  a  suspended 
practitioner  after  the  effective  date  of 
suspension  will  not  be  valid. 

(3)  Exception.  In  the  case  of  inpa¬ 
tient  hospital  services  or  posthospital 
extended  care  services  furnished  to  a 
beneficiary  who  was  admitted  to  a  hos¬ 
pital  or  skilled  nursing  facility  before 
the  effective  date  of  suspension,  pay¬ 
ment  for  services  furnished  by  the  ad¬ 
mitting  physician  will  be  available  for 
up  to  30  days  after  that  date. 

(h)  Denial  of  payment  to  beneficia¬ 
ries.  If  a  beneficiary  submits  claims 
for  items  or  services  furnished  by  the 
suspended  practitioner  after  the  effec¬ 
tive  date  of  the  suspension: 

(1)  HCFA  will  pay  the  first  claim 
submitted  by  the  beneficiary  and  im¬ 
mediately  give  notice  of  the  suspen¬ 
sion. 

(2)  The  beneficiary’s  right  to  receive 
Medicare  payment  for  items  or  ser¬ 
vices  furnished  by  a  suspended  practi¬ 
tioner  will  end  6  days  after  the  date  on 
the  notice  to  the  beneficiary. 

(i)  Procedures  for  reinstatement  (1) 
The  provisions  regarding  reinstate¬ 


4.  §  405.614  is  amended  by  revising 
paragraphs  (a)(5)(iii)  and  (c)  to  read  as 
follows: 

§  405.614  Termination  by  the  Secretary. 

(a)  Cause  for  termination.  The  Sec¬ 
retary  may  terminate  an  agreement  if 
the  Secretary  determines  that  the  pro¬ 
vider  of  services: 

*  •  *  •  * 

(5)  (i)  •  •  • 

(iii)  Has  furnished  items  or  services 
which  HCFA  has  determined  to  be 
substantially  in  excess  of  the  needs  of 
individuals,  or  of  a  quality  that  fails  to 
meet  professionally  recognized  stand¬ 
ards  of  health  care.  (See  §405.315- 
1(c)(3).)  HCFA  will  not  terminate  a 
provider  agreement  under  this  clause 
if  it  has  waived  a  disallowance  with  re¬ 
spect  to  the  services  in  question  on  the 
grounds  that  the  provider  and  the 
beneficiary  could  not  reasonably  be 
expected  to  know  that  payment  would 
not  be  made.  (See  section  1879(a)  of 
the  Act  (42  U.S.C.  1395pp(a).) 

***** 

(c)  Appeal  by  agency  or  institution. 
A  provider  may  appeal  a  termination 
of  its  agreement  by  the  Secretary  in 
accordance  with  Subpart  0  of  this 
part.  The  termination  of  a  provider’s 
agreement  on  grounds  specified  in 
paragraphs  (a)(5)  and  (a)(7)  of  this 
section  is  subject  to  the  additional  pro¬ 
cedures  specified  in  §  405.315-1 

5.  §405.1502  is  amended  by  revising 
paragraph  (e)  to  read  as  follows: 

§  405.1502  Initial  determinations. 

***** 

(e)  The  denial  of  reimbursement  for 
items  and  services  furnished  to  a 
Medicare  beneficiary: 

(1)  By  a  provider  or  person  excluded 
from  participation  in  accordance  with 
§405.315-1;  or 

(2)  By  an  individual  practitioner  con¬ 
victed  of  a  criminal  offense  related  to 
the  Medicare  or  Medicaid  program, 
and  suspended  in  accordance  with 
§405.315-2. 

6.  §405.1505  is  amended  by  adding  a 
new  paragraph  (1)  to  read  as  follows: 

§  405.1505  Administrative  actions  which 
are  not  initial  determinations. 

•  *  *  *  * 

(1)  The  finding  that  a  physician  or 
other  individual  practitioner,  suspend¬ 


7.  §450.80  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§  450.80  Fraud  in  the  medical  assistance 
program. 

*  *  *  *  * 

(c)  Federal  financial  participation 

( FFP ). 

(1)  FFP  is  not  available  in  payments 
for  services  furnished  by  a  provider  or 
other  person  while  that  provider  or 
person  is  excluded  from  the  Medicare 
program,  under  §405.315-1  of  this 
part,  for  any  of  the  following  reasons: 

(1)  False  or  excessive  claims;  and 

(ii)  Furnishing  of  services  that  are 
substantially  in  excess  of  the  recipi¬ 
ent’s  needs  or  of  unacceptable  quality. 
(See  sections  1862(d)(1)  and 
1866(b)(2)(D),  (E),  and  (F)  of  the  Act 
and  §§405.315-1(0  and  405.614  (a)(5) 
and  (a)(7)  of  this  chapter.) 

(2)  The  date  of  FFP  will  apply  to 
services  furnished  after  the  effective 
date  of  exclusion  from  Medicare, 
except  for  those  services  specified  in 
§  405.315-l(g)(3) 

(3)  FFP  will  be  available  for  services 
furnished  by  a  provider  or  person 
after  he  is  reinstated  in  the  Medicare 
program. 

8.  Part  450  is  amended  by  adding  a 
new  §  450.85  to  read  as  follows: 

§  450.85  Suspension  of  individual  practi¬ 
tioners  convicted  of  crimes  related  to 
Medicare  or  Medicaid. 

(a)  Definitions.  As  used  in  this  sec¬ 
tion: 

(1)  " Convicted ”  means  that  a  judg¬ 
ment  of  conviction  has  been  entered 
by  a  Federal,  State,  or  local  court,  irre¬ 
spective  of  whether  an  appeal  from 
that  judgment  is  pending. 

(2)  “HCFA”  stands  for  Health  Care 
Financing  Administration. 

(3)  “Individual  practitioner ”  or 
•• practitioner ”  means  a  physician  or 
other  health  care  professional  licensed 
under  State  law  to  practice  his  or  her 
profession. 

(b)  State  plan  requirement*.  The 
State  medicaid  plan  shall  provide  that 
the  State  agency  will  meet  all  require¬ 
ments  of  this  paragraph. 

(1)  Notification  of  State  or  local  con¬ 
viction.  When  a  State  or  local  court 
has  entered  a  judgment  of  conviction 
against  a  practitioner  for  a  criminal 
offense  related  to  his  involvement  in 
the  medicaid  program,  the  State 
agency  shall  so  notify  HCFA  within  15 
days  of  such  judgment. 

(2)  Suspension,  (i)  If  the  State 
agency  is  notified  by  HCFA  that  a 
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practitioner  has  been  suspended  from 
participation  under  medicare,  it  shall 
suspend  that  practitioner  from  partici¬ 
pation  under  medicaid,  effective  on 
the  date  established  by  HCFA,  and  at 
least  for  the  period  of  the  medicare 
suspension. 

(ii)  Except  as  provided  in  paragraph 

(b)(2)(iv)  of  this  section,  the  State 
agency  shall  make  no  payment  under 
the  plan  for  any  items  or  services  fur¬ 
nished  directly  by,  or  under  the  super¬ 
vision  of,  the  suspended  practitioner 
during  the  period  of  suspension. 

(iii)  The  State  agency  may  pay  for 
services  or  items,  otherwise  reimbur- 
seable  under  the  State  plan,  that  are 
ordered  by  a  suspended  practitioner 
and  furnished  by  a  practitioner  or  pro¬ 
vider  in  good  standing. 

(iv)  In  the  case  of  inpatient  hospital 
services  or  posthospital  extended  care 
services  furnished  to  a  beneficiary  who 
was  admitted  to  a  hospital  or  skilled 
nursing  facility  before  the  effective 
date  of  suspension,  payment  for  r^r. 
vices  furnished  by  the  admitting  phy- 
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sician  will  be  available  for  up  to  30 
days  after  that  date. 

(3)  Reinstatement  If  the  State 
agency  is  notified  by  HCFA  that  a 
practitioner  has  been  reinstated,  it 
may  reinstate  that  practitioner  under 
medicaid,  effective  on  the  reinstate¬ 
ment  date  specified  by  HCFA. 

(c)  Waiver  of  Suspension  (1)  The 
State  agency  may  request  HCFA  to 
waive  a  suspension  if  it  concludes  that, 
because  of  the  shortage  of  practition¬ 
ers  in  the  area,  individuals  eligible  to 
receive  medicaid  benefits  would  be 
denied  adequate  access  to  medical 
care. 

(2)  HCFA  will  approve  a  request  for 
waiver  only  if: 

(i)  The  Secretary  designates  the 
community  as  a  health  manpower 
shortage  area;  and 

<ii)  An  insufficient  number  of  Na¬ 
tional  Health  Service  Corps  personnel 
have  been  assigned  to  meet  the  needs 
of  the  area. 

(d)  Notice  of  waiver  or  lifting  of  sus¬ 
pension  HCFA  will  notify  the  State 
agency  if  and  when  it: 


(1)  Waives  suspension  in  response  to 
the  State  agency’s  request:  or 

(2)  Lifts  the  suspension  and  rein¬ 
states  the  practitioner  under  medicare. 

(Sections  1102,  1862(d)  (1).  (2).  (3).  and  (4). 
1862(e),  1866(b)(2)  (D).  (E).  and  (F),  1871 
and  1902(aX39)  of  the  Social  Security  Act: 
49  Stat.  647;  42  U.S.C.  1302,  1395y(d), 
1395cc,  1395hh,  and  1396a.) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medical  Assistance  Pro¬ 
gram,  No.  13.773,  Medicare— Hospital  Insur¬ 
ance.  and  No.  13.774,  Medicare— Supplemen¬ 
tary  Medical  Insurance.) 

Dated:  April  27,  1978. 

• 

Robert  A.  Derzon, 
Administrator,  Health  Care 
Financing  Administration 

Approved:  May  29.  1978. 

Joseph  A.  Calipano,  Jr„ 

Secretary. 

[FR  Doc.  78-15512  Filed  6-7-78;  8:45  am] 
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